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From Outlaw - 28/02/2001 

Court of Appeal gives valuable guidance on Unfair Contract Terms Act
Watford Electronics v Sanderson judgment comes as good news for IT suppliers
Four recent cases in the Technology and Construction Court had created major problems for IT suppliers: South West Water v ICL, Pegler v Wang, Horace Holman v Sherwood International and most recently Watford Electronics v Sanderson. 

In all of them, limitations and exclusions of liability were held unreasonable and invalid by the Court, relying on provisions of the Unfair Contract Terms Act 1977 (UCTA). This left IT suppliers with unlimited liability facing the claims made by users.

Watford Electronics v Sanderson has now been heard by the Court of Appeal and the judgment comes as good news for suppliers.

Watford Electronics v Sanderson
The case concerned the supply of a software system based on two software packages, together with some work of modification. There were many problems with the system and Watford claimed £5.5m, as seen against the initial total contract price of a little over £100,000.

At first instance, the Judge had found that Sanderson had contracted with Watford on its standard written terms of business and thus fell within UCTA. He then looked at the terms purporting to exclude consequential and indirect loss and limit liability to the contract price and found these unreasonable and invalid.

The Court of Appeal only considered one issue that was appealed from the first instance judgment, the question of reasonableness under UCTA. However, the comments in the judgment are of far wider application and the full effects need to be taken into account by both IT suppliers and procurers of IT systems.

The Court of Appeal found the Judge’s approach to be wrong, and found in favour of the reasonableness of the exclusion and limitation. The Court of Appeal (Lord Justice Chadwick) said that where experienced businessmen representing substantial companies of equal bargaining power negotiate an agreement, they should be taken to be the best judges of the commercial fairness of that agreement. The Court should in these circumstances be slow to intervene to substitute its own judgment.

The Court of Appeal also approved of the use of clauses which provide that the parties acknowledge that they have not relied on any representations made but not recorded in the agreement. Lord Justice Chadwick cited from his earlier judgment in Grimstead v McGarrigan and said that the parties were trying by such clauses to seek certainty and finality.

Conclusion
So where now does this leave exclusions and limits of liability? Clearly IT suppliers will want to examine the detail of the Court of Appeal’s judgment and consider how they have incorporated the reasoning of the Court into their forms of contract. Procurers of IT systems and services will also need to review their practices: after the earlier, first instance, judgments, some users were not negotiating standard form contracts (or at least exclusions or limitations) on the basis that if there was a dispute it was easier to argue later that they fell within UCTA and were unreasonable. This approach would now be most unwise.

The information contained in this bulletin is only intended to be a synopsis. Before acting on it, detailed professional advice should be taken.
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