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Web Development Deals

Overview 

Let's face it. Just about everyone with an idea is setting up a web site in the hope of becoming the next dot.com millionaire. The technology has moved the internet from being just a readily accessible source of information to an interactive new way of doing business. The combined result is that the work is out there for web developers. 

There are pitfalls. You cannot just get the idea from the client and fire ahead with the best web site ever. The legal stuff needs to be in place first. If the legal contract is in place before you start, you can call the shots with a client who claims that you have not done what you should have done. More important are the issues of payment for work and your intellectual property. This guide sets out what should be covered in your contract with the client. 

Identify the services 

It's probably not just about developing the web site. You should clearly identify the services to be provided to the client. For example, you may be providing graphic design services, consultancy and training, or hosting the web site in addition to the web site development. It is important to scope the services to ensure that the client knows what to expect and to ensure that you get paid for all the work that you do. 

Where you have contracts with other parties (e.g. with a telecoms company), the terms of such contracts must be taken into account in any contract with the client. Where you rely on a third party, you can only give warranties and undertakings to your client which are consistent with the warranties and undertakings which have been given by that third party. 

Consultancy 

You may be providing consultancy services to your clients before, during and after development of the web site. Clients will be consulted so that a specification is produced for the web site. Make sure the client specifies its business requirements so that you set out to the client how those requirements will be defined on the web site and at what cost. It is essential that you do not hold yourself out as an expert in the client's business. Take care with the "pitch" made to the client and the types of statements or representation made by you or your staff to prospective clients. From a liability perspective, it is vital not to make promises or statements to the client which are untrue or unfounded. 

Hosting the web site 

You need to consider and set out clearly what you will do for the client. Issues to consider include:- 

· What will happen if the web site goes down? 
Can you make any contingency plans, for example, use a back-up server? The client may set limits in the contract on the amount of "permitted" down time, and also the financial consequences for failing to meet those limits. 

· Responsibility for the server 

Will the web site sit on your server? Or will you outsource this? You should also consider what practices to implement in relation to virus checking to ensure that viruses are not passed from the server to the client's web site. More importantly, these practices will ensure that the client does not introduce viruses to the web site or to the server (which may then affect your web site and networked systems). 

· Adding content to the web site 

There should be a procedure to set out how content is added to the web site. How often will new content be added? Will this be done exclusively by you? Will the client be able to post material to the web site? There has to be a process, otherwise you may be liable for material added to the web site which has been posted by the client or its employees. The contract must set out the extent and scope of your functions and your respective liability. 

· Maintaining the web site 

You should also consider setting out what you will provide in relation to maintenance:- 

· will support be by e-mail/telephone/on-site? 

· when will it be provided? 

· by whom? 

· what types of maintenance will be provided? 

· will maintenance extend to hardware/equipment? 

· will there be different response times depending upon what is being provided?

Development of the web site 

Technical capability 

Clients want web sites that have some guaranteed functionality. The software and technology you use must be of a type that can support e-commerce in a number of technical environments. It is especially important to get as detailed a brief from the client as possible in relation to the specification for the web site. This will enable you to advise the client whether the specification requested by the client is feasible. It will also ensure that the client's expectations are managed, in that the client will know what it can expect from the web site in terms of technical capability. 

Time scales 

The client may have tight time scales in which it wants the web site developed as it may have planned a formal launch of the web site, or the date on which the web site goes live may be published in the client's advertising materials. The contract should state that you will use reasonable endeavours to meet target dates. However, the client may insist that time is of the essence of the agreement. It is therefore important to ensure that the appropriate obligations are placed on the client to provide content, e.g. timing and the format in which the content should be provided. 

The development process 

Once you have a basic specification, you can agree an implementation plan with the client for the web development. The implementation plan should clearly specify any deliverables that are the responsibility of the client so that you can deliver the web site within the time scale. You may also want to define any acceptance tests to be carried out to determine whether the web site has been developed in accordance with the specification. 

Getting paid 

The specification will also set out payment terms. Payment can be made in stages on completion of each acceptance test. 

Your liability for content 

As you are adding content to the web site, you should be aware of your potential liability for defamation (see our guide on Defamation). However, those who are only providing systems or services making material available in electronic form will not be regarded as authors, editors or publishers for the purposes of defamation. Therefore, ISPs will not be liable for defamatory content so long as they can prove that they took reasonable care. 

There are a number of factors to be taken into consideration when assessing whether an ISP has taken reasonable care: 

· the extent of responsibility for the content of the statement or decision to publish it; 

· the nature or circumstances of the publication; and 

· the previous conduct or character of the author, editor or publisher.

Who will own the intellectual property rights? 

You may create a number of things for a client in developing the web site, e.g. development of branding for the client, graphics, databases, the web site and associated materials. As you will own the IPRs in anything you create for the client, it is important to decide what should be assigned to the client and in what circumstances. 

Where the client is providing much of the content and graphics for the web site and particularly where the client is a large corporate organisation, the rationale for retaining all intellectual property will be lower. 

In any event, if the client is providing the content, make sure the client gives you a warranty that it has obtained the consent to use any third party intellectual property rights. 

It should be made clear that any intellectual property rights in the applications belong to you. That way you can offer a royalty free licence to the client so that you can use the applications in other projects. 

What happens if things go wrong? 

Things can and do go wrong. The contract should specify what will happen if the relationship terminates before the web site is completed. For example, the client may insist that you return all data, code and documents belonging to them. You should make it clear that you are entitled to retain and use the applications. 

Information 

If the web site is in any way interactive then personal information about site users will be collected. Information has no value if it has not been obtained lawfully and in accordance with the provisions of the Personal Data (Privacy) Ordinance. See our guide on Data Protection. 

Although the obligations of data protection rest on the client, you need to produce a web site and database which complies with the data privacy legislation. This means providing fields which enable certain information to be collected and including functions in the software which enable the client to carry out its business in accordance with law.
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